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Abstract

Patent law, in many ways, reflects the complex state of law and legal research in 2023. While
from a narrow perspective it simply provides legal protection for technical innovations, its
impact is at once political, societal, and legal in a way that undermines strict divisions in
academic work. From this broader perspective, patent law has been understood from a variety
of different viewpoints that emphasise its property characteristics, its relationship to human
rights, and as a form of international regulation.

The thesis instead approaches the development of international patent law from a
Global Administrative Law (GAL) perspective that explores the role of dispute settlement
bodies in a European context. Focusing on the role of dispute resolution bodies reflects many
themes that emerge in GAL scholarship, highlighting the important function of non-legislative
bodies and non-episodic forms of dispute resolution in law and law-making. The thesis brings
together values and perspectives from international patent law, administrative law, and GAL
to analyse how dispute resolution bodies contribute significantly to the functioning and
development of international patent law.

The work is grounded in five main research questions — how are new systems of patent
law created? Is there a distinct global space in international patent law? What are the processes
through which different systems of patent law interact? What is the role of dispute settlement
bodies in facilitating these systemic interactions? To what degree does patent law reflect
specific values drawn from GAL scholarship? Adopting a GAL perspective to the development
of international patent law emphasises the relationship between dispute settlement bodies and
accountability, transparency, and participation in a dynamic context. The thesis, while not
comparative in a traditional sense, uses the EU to ground each chapter to support a more

thorough exploration of these values in an international patent law setting.
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Chapter 1 contextualises the theoretical approach of the thesis, exploring how
international patent law can be understood in terms of GAL scholarship and the major concepts
in this area. Chapter 2 explores the development of the European Patent with Unitary Effect
(EPUE) and the Unified Patent Court (UPC) from a GAL perspective that questions the degree
to which the system empowers participation. Chapter 3 shifts towards the relationship between
the CJEU and the WTO, emphasising the creative role of the CJEU in modulating EU
accountability for WTO obligations. Chapter 4 approaches the more diffuse bilateral trade
context in a way that highlights the fundamentally interconnected nature of accountability,
transparency, and participation in patent law in the bilateral space.

The thesis provides three general contributions, the first of which is developing the
relationship between international patent law and the emerging system of global administration.
International patent law has been discussed as regulatory, yet the exercise of delegated
administrative power that provides the foundation of patent law means that patent law can also
be understood from an administrative perspective.

The second contribution of the thesis is more abstract and connects several
contemporary issues in international patent law. By recognising the administrative foundation
of patent law, the thesis then deconstructs it through the lens of accountability, transparency,
and participation as a form of internal critique. This is in contrast to the approaches found
throughout the literature that often involve applying a specific distributive or human rights
perspective to issues of patent law that can raise questions of legitimacy.

The third contribution of the thesis is that it provides a more comprehensive and
nuanced understanding of the role of dispute resolution bodies in the development of
international patent law. Approaching this area from a GAL perspective, the thesis explores
how dispute settlement bodies are central institutions for promoting (and also undermining)

traditional administrative values like accountability, accessibility, and participation.
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Connecting interfaces, legitimacy, and the fundamentals of patent law

1. Introduction

Patent law is an important aspect of both national and international trade policy, though
its multifaceted nature in practice means that that there are challenges in reconciling the strong
property framing of the patent with the reality of related welfare outcomes. Patent law has
increasingly been positioned as an element of economic policy in recent decades,! though it
also impacts society more generally in a variety of ways. Yet successful patent policy in an
economic sense does not necessarily support effective advancements in the non-economic
aspects of patent law. This creates tension between the economic framing of patent law and the
more abstract values that underpin it, particularly when looking at how accessibility,
accountability, and participation function in this context. Crucially, these tensions emerge in
both national and international contexts and mean that patent law has been implicated in the
exploitation of indigenous communities,? exacerbating medicine accessibility in developing
countries,® and the influential role of major economies in the trajectory of international trade
law.* While these issues can be identified using human rights language and characterising them
as such,® patent law is an important element of international trade and can also be analysed in

terms of its regulatory character. Patent law is produced from both national and international

! Kenneth W Dam, ‘The Economic Underpinnings of Patent Law’ (1994) 23(1) Journal of Legal Studies 247,
248.

2 Highlighting how traditional intellectual property systems cannot capture the entire sense of indigenous
knowledge and .. .allows for the possibility of uncompensated transfers for indigenous knowledge assets.’:
Peter Drahos, ‘Indigenous Developmental Networks and the Non-Developmental State: Making Intellectual
Property Work for Indigenous People Without Patents’ in Ruth L Okediji and Margo A Bagley (eds), Patent
Law in Global Perspective (OUP 2014) 287, 295.

3 Emmanuel Kolawole Ole, Patents, Human Rights, and Access to Medicine (CUP 2022) 72, 93.

4 Though cf. the influence of even hegemonic powers is necessarily limited by the broader framing that the
WTO provides. See: Detlev F Vagts, ‘Hegemonic International Law’ (2001) 95(4) AJIL 843, 845.

® Appearing as two major constructions — conflict and coexistence approaches — to human rights and intellectual
property: Jennifer Anna Sellin, ‘Does One Size Fit All? Patents, the Right to Health and Access to Medicines’
(2015) 62 Netherlands International Law Review 445, 448.
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sources of law that has a profound impact on the autonomy of a state to grant patents — which
aside from a more general regulatory character, produces an interactive system of law that can
be analysed from a Global Administrative Law (GAL) perspective. Dispute resolution bodies
appear central in managing how these different legal orders interact and the points of contact
between legal systems. Throughout the thesis, the role of values that are typically considered
in administrative law scholarship are used to deconstruct the processes by which international
patent law is developing and how this works to centre the role of central dispute settlement
bodies.

In this, international patent law can be constructed as an interface where two or more
legal systems are brought into direct contact and is something that features in GAL
scholarship.® Interactions in this space involve various actors engaging with different sources
of law to produce a workable environment, but in a way that necessarily involves a somewhat
porous relationship between sovereignty, autonomy, and legal fragmentation. A
straightforward interface would be an international trade agreement that provides binding
provisions because it brings together different actors that are subject to the obligations of a
singular legal text. Even in this simplified example, the importance of the dispute settlement
body (and its relationship to accountability and participation) is clear. Yet in practice, there are
a variety of tools that an actor can use to modulate the impact of these binding provisions that
can be interpreted as an issue of accountability. Dispute settlement bodies are essential in this
process, particularly when disputes directly concern these binding international provisions.
This is because their interpretative role is an important part of how the relationship between

national law and international law is constructed for each particular state. The CJEU is perhaps

& Krisch explores the idea of interface norms, norms that govern how entangled (and not integrated) legal
spheres interact. Where ‘[t]heir relations are not predefined but remain to be determined through the social
interplay of actors’: Nico Krisch, ‘Framing Entangled Legalities Beyond the State’ in Nico Krisch (ed),
Entangled Legalities Beyond the State (CUP 2022) 1.
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the clearest example of a dispute resolution body performing this function because of the
authoritativeness of not only EU law,” but how it essentially negotiates or mediates the status
of international law within the framework of binding EU law.® Chapter 4 interrogates the
qualities of the legal context that are essential for a dispute resolution body to perform this
function. In exploring how international patent law is necessarily broader than dispute
resolution bodies, the chapter presents an analysis that highlights the unique characteristics of
the ‘bilateral space’ that analyses intellectual property, law, and dispute resolution in a
contextually sensitive way.

The thesis is an application of GAL concepts to the dispute resolution bodies of patent
law in three international contexts — the EU Member States, the EU and the WTO, and the
bilateral trade agreements of the EU. The thesis centres the role of dispute settlement bodies in
managing how these legal systems interact in intellectual property and analyses the extent to
which these bodies contribute to GAL values like accountability, participation, and
transparency. While these are drawn directly from GAL literature that has typically not focused
on patent law, there are parallels with existing patent scholarship that questions the
transparency and accountability of international patent law from a human rights or other critical
perspective.® As such, the thesis represents a different way of understanding how patent law is
produced at the international level and the role of dispute resolution bodies in supporting
effective accountability and participation. While other bodies are a necessary part of this
process, the focus here is on dispute resolution bodies because of their deliberative role. This

reinforces the sense, discussed below, that dispute resolution bodies and the space they occupy

" Francisco de Abreu Duarte, ‘““But the Last Word is Ours”: The Monopoly of Jurisdiction of the Court of
Justice of the European Union in Light of the Investment Court System” (2020) 30(4) EJIL 1188.

8 See generally: Jan Klabbers, ‘The Reception of International Law in the EU Legal Order’ in Robert Schiitze
and Takis Tridimas (eds), Oxford Principles of European Union Law (OUP 2018) 1208, 1209.

% Particularly from the perspective of ‘deep’ and ‘systematic’ transparency: Kali Murray, A Politics of Patent
Law: Crafting the Participatory Patent Bargain (Routledge 2013) 57.
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between legal orders is a creative space that is both interactive and dynamic. Understanding
this dynamic character is an important part of chapter 4, where the role of dispute resolution
(and legal disputes more generally) becomes less central as the emphasis shifts towards its
relationship to the broader ‘bilateral space’.

More generally, the thesis develops the idea that beyond just regulation, patent law has
a fundamental relationship to administration and aligns with more conventional GAL
scholarship. What distinguishes patent law as a form of administration, rather than just an area
of regulation, is that the grant of a patent relies on a delegated power of the state. This
administrative character of the patent grant can be found explicitly in many civil law
jurisdictions where proceedings for validity and infringement can be separated,® or more
generally in the fact that the patent is a legal instrument is only enforceable within a specific
territorial scope. As such, provisions that constrain or otherwise modify the ability to grant a
patent can be interpreted as restrictions on the exercise of delegated state power that more
conventional administrative law scholarship considers. This approach connects some of the
criticisms of patent law, of its complexity and potential for capture by technocrats, ! and
presents these not as patent-specific but as another example of the challenges involved with
global administration and international regulation.

Patent law provides a strong foundation for examining how legal orders interact within
specific contexts precisely because of the interconnected national and international legal

environments. The ongoing trend towards harmonisation in patent law, as well as the relatively

10 With a specific German influence in China, and a more generalised European influence in Japan: Weinian Hu,
International Patent Rights Harmonisation: The Case of China (Routledge 2017) 139, 140.

11 With Thambisetty suggesting that there has been a ‘heightening of technocratic decision-making as a response
to uncertainty’ and more broadly on the ‘technocratic disposition of patent law’: Siva Thambisetty, ‘Improving
Access to Patented Medicines: Are Human Rights Getting in the Way?’ (LSE Law, Society and Economy
Working Papers 3/2018)

<https://eprints.lse.ac.uk/87540/1/Thambisetty _Access%20to%20Patented%20Medicines_Author.pdf> 5, 9, 10.
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settled nature of patent law over time,*? means that mechanisms like compulsory licensing or
other exceptions appear in similar textual form in both national and international law. The
thesis focuses on these connections to emphasise the interactive or creative quality of GAL
values within these localised contexts. From this perspective, patent law involves many
different legal spaces in which various interests are balanced and reconstructed to create
workable relationship between different systems of law. By focusing on the role of dispute
settlement bodies, the thesis is an investigation into how administrative values influence or
otherwise shape the interactions between different systems of law. Within patent law,
compulsory licensing and [’ordre public exceptions can be seen as facilitating this type of
function as they help to adjust or adapt general principles of patent law in a more locally
responsive way.

Exploring how courts manage the points of contact between different legal systems
necessarily involves an understanding of both substantive and procedural aspects of patent law.
While the substantive content of patent law is valuable, like the application of inventiveness
criteria or novelty in a specific concrete case, the thesis focuses on the procedural or abstract
aspects of patent law because it highlights the more structural dimensions of international
patent law. The thesis not only develops the idea that dispute resolution bodies are central
institutions in patent law for managing how legal systems interact, but also investigates the
normative dimension of this process and the degree to which it reflects GAL values. As such,
the thesis draws on both the interface work developed by Krisch and work within GAL more
generally. Though discussed later, the thesis presents patent law as a fundamental, if

overlooked, part of the global administrative system that has emerged in recent decades.

12 Sych that the original provisions of the Paris Convention, read today, present no radically different concepts.

5
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A prominent existing example of an interface in patent law would be the global
influence of the Agreement on Trade-Related Aspects of Intellectual Property (TRIPS) and the
WTO Agreements more generally. The TRIPS Agreement brought together a very diverse set
of international actors and essentially provides the basis for modern patent law obligations. For
patent law, this diversity in stakeholders meant that the TRIPS Agreement created a space
where different values and understandings of patent law were brought together with the aim of
producing a single binding instrument. The TRIPS Agreement harmonised the broad contours
of patent law at a global level,*3 but the general nature of the obligations it creates are then
given practical meaning over time through the consistent interactions of the actors involved.
Yet beyond the TRIPS Agreement as an international interface, patent law also provides an
important case study in the creation of new interfaces. The development (and eventual
implementation) of the European Patent with Unitary Effect (EPUE) is a project of patent
harmonisation that brings together, substantively and in terms of enforcement,* European
patent law. This project necessarily brings into contact national interests but in a way that is
inherently framed by the EU legal and political context. Particularly from a GAL perspective,
the EPUE presents an important opportunity to explore values of accountability and

transparency in a patent context that centres on the creation of a new specialised court.

13 Though it certainly builds on the developments brought by the Paris Convention and Patent Cooperation
Treaty, it is clear that multilateral initiatives — and interfaces — in both procedural and substantive patent
contexts are not a new development: Randy Campbell, ‘Global Patent Law and Harmonization: Benefits and
Implementation’ (2003) 13(2) Indiana International & Comparative Law Review 609, 610.

14 The EPC, in centralising patent applications and requirements, alleviated some of the risks or uncertainty with
the previous approach to multiple national applications. This provided an important foundation for more
substantive harmonisation in the grant of a patent: Douwe de Lange, ‘EU Patent Harmonization Policy:
Reconsidering the Consequences of the UPCA’ (2021) 16(10) JIPLP 1078, 1084.
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2. Contextualising the research

2.1 Major themes in patent law research

2.1.1 How intellectual property features in GAL scholarship
While intellectual property appears in GAL scholarship, it is generally very limited.

Patent law, also, rarely appears in GAL scholarship and even the TRIPS Agreement is often
mentioned only in passing. Casini is representative of the how intellectual property is
incorporated in GAL scholarship because the TRIPS Agreement is simply presented as an
element of the broad normative reach of the WTO.1®> While the TRIPS Agreement is mentioned
in Tamanaha’s work,® the analysis is focused on TRIPS and the WTO as elements of a
‘burgeoning multiplicity of transnational legal and regulatory regimes’.'’ Intellectual property
is sometimes discussed as a contentious area in GAL scholarship,® though the literature does
not appear to meaningfully distinguish between the administrative elements of intellectual
property generally and patent law more specifically. More attention is given to the interaction
of the TRIPS Agreement and the more conventionally administrative dimensions of the SPS
or TBT Agreements.*®

The thesis works to more specifically distinguishes these areas within the more general
approach found in GAL scholarship. The research here contributes to exploring an important

gap in the GAL literature in the analysis of patent law — a gap that stands out particularly

15 Lorenzo Casini, ‘The Expansion of the Material Scope of Global Law’ in Sabino Cassese (ed), Research
Handbook on Global Administrative Law (Edward Elgar 2016) 28.

16 Brian Z Tamanaha, ‘A Reconstruction of Transnational Legal Pluralism and Law’s Foundations’ in Nico
Krisch (ed), Entangled Legalities Beyond the State (CUP 2022) 452.

17 ibid.

18 Specifically in the enforcement of intellectual property rights by multinational firms: Benedict Kingsbury,
Nico Krisch, and Richard B Stewart, ‘The Emergence of Global Administrative Law’ (2005) 68(3-4) Law and
Contemporary Problems 47.

19 Lorenzo Casini, ‘The Expansion of the Material Scope of Global Law’ in Sabino Cassese (ed), Research
Handbook on Global Administrative Law (Edward Elgar 2016) 28.



CEU eTD Collection

because the WTO otherwise features quite prominently in GAL literature.?° Despite significant
work that explores the WTO as an important actor in global regulation and administration,?!
TRIPS and patent law have been overlooked as fundamental elements of the global
administrative system. The thesis develops the idea that patent law is a form of administration
and has an impact far beyond a technical standards context. International patent law is a
fundamental element of the modern trade environment and, because of this importance, should
be subject to the same type of scrutiny as more conventional examples of administrative power.
Exploring how accountability and transparency function in patent law also contributes to the
GAL literature by applying them in a complex and technical area that has generally been

shielded from this type of critique.??

2.1.2 Development of a ‘European’ patent law
A long-standing discussion within the literature on European patent law has been on

the development of a truly ‘European’ patent law. This encompasses a variety of work that
explores the historical development of the Community Patent Convention (CPC), 23 the

considerable progress with the European Patent Convention (EPC),?* and the more recent

20 Particularly the dispute resolution system of the WTO: Jan Wouters, ‘Government by Regulation’ in Sabino
Cassese (ed), Research Handbook on Global Administrative Law (Edward Elgar 2016) 209.

2L Where the WTO shows ‘comparable potential’ to the EU, where the EU ‘transitioned from clearing away a
dense web of national regulations inhibiting cross-border trade, to itself creating a dense web of transnational
regulation.’: Martin Shapiro, ‘“Deliberative,” “Independent” Technocracy v. Democratic Politics: Will the
Globe Echo the E.U.?” (2005) 68(3/4) Law and Contemporary Problems 341.

22 Understanding patent law from a GAL perspective would seem to be generally less controversial than other
studies which have investigated areas like foreign relations law and touch on issues of military force, conflict,
and human rights. See generally: Angelo Jr Golia, ‘Judicial Review, Foreign Relations and Global
Administrative Law: The Administrative Function of Courts in Foreign Relations’ in Helmut Philipp Aust and
Thomas Kleinlein (eds), Encounters Between Foreign Relations Law and International Law: Bridges and
Boundaries (CUP 2021) 130.

2 Vilhelm Schréder, ‘Reverse Burden of Proof and the Protection of Trade Secrets in European Pharmaceutical
Patent Litigation: Part Two’ (2017) 4 EIPR 296.

24 Rochelle C Dreyfuss, ‘Resolving Patent Disputes in a Global Economy’ in Toshiko Takenaka (ed), Patent
Law and Theory: A Handbook of Contemporary Research (Edward Elgar 2008) 611.
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European Patent with Unitary Effect (EPUE).?> Common to each of these legal projects is their
relationship to the continued fragmentation of patent law in Europe.?® Focusing more
specifically on the EPUE as it represents the creation of a new forum for patent law, several
authors have approached it from a more critical perspective. Jaeger has consistently questioned
the legal basis for the EPUE and how significantly it disrupts patent law in Europe,?’ while
Lamping has also questioned the legitimacy of the enhanced cooperation process that was used
to establish EPUE and the Unified Patent Court (UPC).?®

Yet the work in the literature appears to take a narrow focus on the issues of
fragmentation and legitimacy in European patent law. Understanding patent law as related to
conventional administrative power instead highlights the more systemic and interconnected
nature of current patent developments and the broader EU context. While Lamping and Jaeger
both critique the enhanced cooperation process, it was disconnected from the previous uses of
enhanced cooperation. So while the EPUE has been critiqued on the basis that it is an EPC
patent that is given an expanded territorial scope,?® this has not been linked to a more
substantive shift towards analysing the foundational values of patent law and understanding
patent law from an administrative sense. This approach to the territorial scope of the EPUE is
specifically designed to avoid the Meroni doctrine,® which itself emerged from cases that dealt
with the improper delegation of power to regulatory agencies and their relationship to the

broader EU apparatus. If the grant of a patent is not an exercise of administrative power, then

% Winfried Tilmann, ‘The UPC Agreement and the Unitary Patent Regulation—Construction and Application’
(2016) 11(7) JIPLP 547, 548.

26 With critique as to the potential of the EPUE in addressing this fragmentation: Aurora Plomer, ‘The Unitary
Patent and Unified Patent Court: Past, Present, and Future’ in Marise Cremona, Anne Thies, and Ramses A
Wessel (eds), The European Union and International Dispute Resolution (Hart 2017) 276, 277.

27 particularly exploring the issue of characterizing the UPC Agreement as a special agreement under Article
142 EPC: Thomas Jaeger, ‘Reset and Go: The Unitary Patent System Post-Brexit’ (2017) 48(3) 1IC 272, 273.
28 Matthias Lamping, ‘Enhanced Cooperation: A Proper Approach to Market Reintegration in the Field of
Unitary Patent Protection?’ (2011) 42(8) I1C 25, 26.

2 Thomas Jaeger, ‘Reset and Go: The Unitary Patent System Post-Brexit’ (2017) 48(3) I1C 277.

%0 Discussed more extensively in chapter 2, see generally: C-9/56, C-10/56 Meroni v High Authority
[1957/1957].



CEU eTD Collection

the EPUE could have instead been an actual unitary patent for the participating states in the
EU. Understanding patent law in this way connects the fragmentary impact of the EPUE on
European patent law, the lack of accountability and responsiveness in the enhanced cooperation
process with the EPUE, and the relationship between the EU and its Member States. In doing
so, the administrative perspective provides a way of critiquing patent law developments in
Europe that emphasises the interconnected nature of patent law and the systemic importance
of transparency, accountability, and responsiveness even in technical or more ‘economic’ areas

of law.

2.1.3 The economic framing of international patent law
There is a significant economic aspect of patent law scholarship that appears in two

distinct ways. The first is from a methodological perspective, with the rise in the early 2000s
of law and economics concepts being applied to patent law. Work from Lemley is fairly typical
of this type of approach to patent law in this area®! — emphasising how patent law relates to
efficiency,? innovation, incentive.®* While critical perspectives on patent law have become
more mainstream in recent years,* this economic focus on patents reflects a broader perception
of patent law as a market or economic tool. Constructing patent law in terms of economic
objectives or function is the second major theme that can be found in the patent law scholarship.

Framing the purposes of patent law in terms of its economic characteristics has extended

3L Applying an empirical and economic perspective to elements of the patent like patent term: Mark A Lemley,
‘An Empirical Study of the Twenty-Year Patent Term’ (1994) 22(3—4) AIPLA Quarterly Journal 369, 370.

32 Particularly on the role of licensing in static and dynamic efficiency: Thomas Cotter, ‘Antitrust, Intellectual
Property, and Dynamic Efficiency: An Essay in Honor of Herbert Hovenkamp’ (2020) 3 Concurrences 6.

33 Robert D Cooter and Uri Y Hacohen, ‘Progress in the Useful Arts: Foundations of Patent Law in Growth
Economics’ (2020) 22 Yale Journal of Law & Technology 191, 195.

34 Exploring incentives in a law and economics approach: Richard A Posner, ‘The Law & Economics of
Intellectual Property’ (2002) Dadalus 10.

3 For an overview of how critical perspectives in intellectual property have continued to impact the discipline:
Margaret Chon, ‘Intellectual Property and Critical Theories’ in Irene Calboli and Maria Lilla Montagnani (eds),
Handbook of Intellectual Property Research: Lenses, Methods, and Perspectives (OUP 2021) 746, 747.
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beyond academic scholarship and has made its way into the innovation policy of many
countries.® This is considered in chapter 3 more extensively, where the economic framing of
patent law is presented as an important element of the relationship between the EU and WTO
systems of law (particularly in the attribution of responsibility for violations under the TRIPS
Agreement).

Applying an administrative law perspective to patent law is an attempt to address the
simplification of patent law that occurs when exclusively focusing on its economic
characteristics and function — though administrative law concepts are not necessarily
completely detached from the values in economic work on patents. There is a significant
practical overlap between the effect of maximising efficiency in the law and economics
scholarship and the impact of increased transparency and accountability. Informational
transparency appears throughout the literature, appearing as an element of efficiency,*” while
accountability has broad parallels with how rule of law is essential in supporting effective
economic activity.*® Taken together, while the administrative law perspective would at first
appear to focus on non-economic concepts, the multifaceted nature of GAL concepts like
accountability, transparency, and participation necessarily encompass these economic
dimensions. These economic dimensions, however, are integrated by the GAL perspective

rather than isolated as in the law and economics scholarship. The result is that the analysis

3% One example that appears in many jurisdictions is the relationship between university, patents, and national
economic growth. The chairman of the Japanese Intellectual Property Strategy Committee has previously
commented on the importance of creating and exploiting intellectual property in this context: Hisamitsu Arai,
‘Intellectual Property Strategy in Japan’ (2005) 1 International Journal of Intellectual Property Law, Economy
and Management 6, 7.

37 Gianna Lotito, Matteo Migheli, and Guido Ortona, ‘Transparency, Asymmetric Information and Cooperation’
(2020) 50 European Journal of Law and Economics 267, 268.

38 Specifically discussing the role of risk reduction as ‘an important channel through which strong, accountable,
transparent and efficient institutions support financial markets’: Bogdan Dima, Flavia Barna, and Miruna-Lucia
Nachescu, ‘Does Rule of Law Support the Capital Market?’ (2018) 31(1) Economic Research—Ekonomska
Istrazivanja 475.
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reflects not only an internal critique of patent law, but one that incorporates or reflects the

complexity of patent law as an economic, political, and legal area.

2.1.4 Critiques of the substantive outcomes in international patent law
Another of the broad themes in the patent law literature focuses on substantive

outcomes. One example would be how the role of patents in restricting access to medicine,
particularly in developing countries, is presented as one of the most significant issues in the
development of international patent law.*° Here, the role of patent law in access to medicine
has been critiqued from a feminist perspective,** work that uses approaches from political
science,*? and more critical work that draws on indigenous or post-colonial perspectives.*?
There are two consistent elements that appear to characterise the literature in this area, the first
of which is the emphasis on human rights as a tool of critique. Across the various critical
approaches to patent law, the substantive outcomes of patent law are being understood in terms
of rights like the right to health, % the right to self-determination, 4 and the right to

development.®® This reflects the second consistent element in the literature which is a fairly

39 Olufemi Soyeju and Joshua Wabwire, ‘The WTO-TRIPS Flexibilities on Public Health: A Critical Appraisal
of the East African Community Regional Framework’ (2017) 17(1) WTR 150, 151.

40 Dhanay M Cadillo Chandler, ‘The Never-Ending Story of Access to Medicines’ (2016) 8 WIPQJ 55, 56.

41 Though it appears prominently as an epistemological critique of patents and copyright: Debora Halbert
‘Feminist Interpretations of Intellectual Property’ (2006) 14(3) Journal of Gender, Social Policy & the Law 437,
438.

42 particularly using social network analysis techniques: Jiaming Jiang and Xingyuan Zhang, ‘Essential Patents
and Knowledge Position, a Network Analysis on the Basis of Patent Citations’ (2021) 1 Standards 90, 91.

43 Laura A Foster, ‘Situating Feminism, Patent Law, and the Public Domain’ (2011) 20(1) Columbia Journal of
Gender and Law 261.

4 Where ‘[p]atent rights have a direct impact on the right to health, especially in developing countries where
pharmaceutical products are priced beyond the reach of poor patients.”: Emmanuel Kolawole Oke, ‘Defining the
Right to Health Responsibilities of Patent-Owning Pharmaceutical Companies’ (2019) 1 IPQ 45.

% Though considered in a Hawaiian context, converting ‘the traditional knowledge and cultural heritage of the
Native Hawaiian people into definitions of patents, copyrights, trade-marks, personality, and trade secrets...
makes a mockery of the Native Hawaiian struggle for freedom and self-determination’: Danielle Conway-Jones,
‘Safeguarding Hawaiian Traditional Knowledge and Cultural Heritage: Supporting the Right to Self-
Determination and Preventing the Commodification of Culture’ (2005) 48(2) Howard Law Journal 752.

4 Ruth L Gana, ‘The Myth of Development, The Progress of Rights: Human Rights to Intellectual Property and
Development’ (1996) 18 Law & Policy 316, 316.
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explicit recognition that these tools of critique are external to patent law and thereby work to
reinforce the economic character of the patent.

Because of these features in the literature, significant work has been dedicated to
legitimising or otherwise grounding the critique of the substantive outcomes in patent law.
Owoeye, for example, has presented patent law and medicine from the perspective of the right
to development and how this should shape the international trajectory of patent law.*” This
reflects a more general theme in the literature of integrating patent law with another discipline
to somewhat legitimise the analysis of specific issues within patent law. The thesis seeks to
dissolve, rather than resolve,* this issue by constructing patent law as a form of administrative
power within an emerging system of GAL. In this construction of patent law, the processes by
